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Statement of Interest

The North Dakota Defense Lawyers Association is a state-wide association
whose members are primarily engaged in defending civil lawsuits. The
Association is committed to enhancing the skills, effectiveness, and
professionalism of North Dakota civil defense lawyers. The Association seeks to
address issues germane to the state’s defense lawyers, their clients, and to the civil
justice system. The Association believes that its analysis of the issues and policy

concerns may assist the Court in deciding this matter.

Statement of Authorship and Funding

No party’s counsel authored any part of this brief, and no person or entity

other than amicus, its members, or its counsel contributed money toward it.

Statement of the Issue

North Dakota statutes generally preclude liability of nonmanufacturing
sellers in product-liability cases. Those statutes do not include an exception for
nonmanufacturing sellers who hold themselves out as the manufacturer. When the
statutes allow liability against nonmanufacturing sellers, those sellers already are
held to the same standard as manufacturers under the state’s existing common law.
Does room exist on this crowded product-liability landscape for the apparent-

manufacturer rule?



Statement of the Facts

Ruth Bornsen injured herself while using a meat grinder purchased from
Cabela’s Retail, Inc. Bornesen and her husband have sued Cabela’s, a retail seller,
under product-liability theories. The action is pending in the United States District
Court for the District of North Dakota. (Certification Order 1)

Cabela's seeks dismissal under the seller’s immunity statute, section 28-
01.3-04 of the North Dakota Century Code. The Bornsens resist dismissal of
Cabela's, claiming Cabela's was an apparent manufacturer. (Certification Order 1)

Chief Judge Ralph Erickson has certified the following question to this
Court: “Whether the North Dakota Supreme Court intends to adopt the ‘apparent
manufacturer’ doctrine as set forth in Restatement (Second) of Torts § 400 or
more recently, the Restatement (Third) of Torts: Products Liability § 147"

(Certification Order 1)

Summary of Argument

Under the apparent-manufacturer rule, nonmanufacturing sellers who hold
themselves out as the product’s manufacturer are subject to the same standard of
liability as the manufacturer for a product liability claim. North Dakota statutes,
however, generally preclude liability against nonmanufacturing sellers. While
exceptions exist, no exceptions exist for apparent manufacturers. Adopting the
apparent-manufacturer rule to impose liability on a nonmanufacturing seller when

state statutes preclude liability would frustrate legislative purpose.



When those statutes allow liability against nonmanufacturing sellers, the
apparent-manufacturer rule is unnecessary. The apparent-manufacturer rule
developed before strict product liability did. Under strict product liability,
nonmanufacturing sellers already are held to the same standard as manufacturers.
Strict product liability applies to any person engaged in the business of selling
products, including both manufacturers and downstream sellers. Since strict
product liability has absorbed the apparent-manufacturer rule, no reason exists for

the Court to adopt it now.

Argument

Under the apparent-manufacturer rule, “[a] retailer or distributor of a
product manufactured by another, which holds itself out to the public as the
product’s manufacturer, has the status of a manufacturer and is subject to the same
liability for personal injury, death, or property damage caused by a defective

product as a manufacturer.” 1 American Law of Product Liability § 6:2 (Timothy

E. Travers et al. eds., 3d ed. 1987). This Court has never adopted the apparent-
manufacturer rule, and should not do so now. Adopting the rule to impose liability
on nonmanufacturing sellers when state statutes preclude liability would frustrate
legislative purpose. And when those statutes allow liability, the rule is
unnecessary. Nonmanufacturing sellers already are held to the same standard as

manufacturers under the state’s existing common law.



1. Adopting the apparent-manufacturer rule to impose liability on
nonmanufacturing sellers when state statutes preclude liability
would frustrate legislative purpose.

The North Dakota Legislature has made a policy decision that sellers who
did not manufacture the product ordinarily should not be liable for product-
liability claims. Under the seller’'s immunity statute, section 28-01.3-04 of the
North Dakota Century Code, when a nonmanufacturing seller certifies the correct
identity of the manufacturer, and the limitation period still allows a claim against
the manufacturer, liability is precluded against the nonmanufacturing seller unless
one of the following exceptions applies:

e the seller exercised significant control over the design or manufacture of
the product;

o the seller provided warnings or instructions for the product that relate to
the claimed defect;

o the seller had actual knowledge of the claimed defect; or
o the seller created the claimed defect.

The legislature notably did not include an exception for apparent manufacturers.
The North Dakota legislature has also limited the types of
nonmanufacturing sellers who can be deemed manufacturers, and thus lose the
protection of the seller’s immunity statute. Section 28-01.3-01(1) defines the term
manufacturer for purposes of the seller's immunity statute. Under that definition,
the only type of nonmanufacturing seller who can be deemed a manufacturer is a
parent or subsidiary seller: a seller “who is owned in whole or significant part by

the manufacturer or who owns, in whole or significant part, the manufacturer.”



N.D. Cent. Code § 28-01.3-01(1) (2006). Notably, the legislature did not include
apparent manufacturers in the definition of manufacturers.

Section 1-02-01 of the North Dakota Century Code provides in pertinent
part that “[t]he code establishes the law of the state respecting the subjects to
which it relates.” N.D. Cent. Code § 1-02-01 (2008). Section 1-01-06 provides
that “there is no common law in any case in which the law is declared by the
code.” Id. § 1-01-06.

Echoing these statutes, this Court has said that “‘it is for the legislature to
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determine policy, not for the courts.”” Doyle ex. rel. Doyle v. Sprynczynatyk,

2001 ND 8, 1 14, 621 N.W.2d 353(quoting Trieber v. Citizens State Bank, 1999

ND 130, ¥ 16, 621 N.W.2d 353). This Court has also noted that “[i]t must be
presumed that the legislature intended all that it said, and that it said all that it

intended to say.” City of Dickinson v. Thress, 290 N.W. 653, 657 (N.D. 1940).

Section 14 of the Restatement (Third) of the Law of Torts: Products
Liability sets forth the apparent-manufacturer rule. Comment b states, however,
that to the extent state statutes specify the conditions under which
nonmanufacturing sellers can face liability, “the statutory terms control.”
Restatement (Third) of the Law of Torts: Products Liability § 14, cmt. b (1998).

Two federal district courts have recently predicted that state high courts
would reject the apparent-manufacturer rule because of legislation similar to North

Dakota's. In the first case, Goesel v. Boley Int’l (H.K.) Ltd., 664 F.Supp.2d 923,

925 (N.D. Il1. 2009), the United States District Court for the Northern District of



Illinois predicted that the Illinois Supreme Court would hold that Illinois’s seller's
immunity statute squeezed out the apparent-manufacturer rule. The court said that
“ordinary principles of statutory construction call for taking the Illinois General
Assembly at its word and treating the statute as establishing the preemptive criteria
for a nonmanufacturer’s strict liability or the negation of such strict liability.” Id.

In the second case, Rushing v. Flerlage Marine Co., No. 3:08-cv-531-JDM,
2010 WL 3419443, at *3 (W.D. Ky. Aug. 27, 2010), the United States District
Court for the Western District of Kentucky predicted that the Kentucky Supreme
Court would reject the apparent-manufacturer rule. The court reasoned in part that
the apparent-manufacturer rule would frustrate Kentucky's seller's immunity
statute. Id. at *2.

This Court should follow Goesel and Rushing. It should hold that the

North Dakota statutes prescribe the only instances under which a
nonmanufacturing seller can face liability for a product-liability claim.

In Reiss v. Komatsu Am. Corp.. 735 F.Supp.2d 1125, 1133 (D.N.D. 2010),

Judge Daniel Hovland of the United States District Court for the District of North
Dakota predicted that this Court would adopt the apparent-manufacturer rule. He
concluded that the seller’s immunity statute could protect a retailer who
mistakenly certified as the manufacturer an intermediate distributor who had held
itself out as the manufacturer. Id. at 1134. In reaching this conclusion, Judge
Hovland implicitly added apparent manufacturers to the statutory definition of

manufacturer. 735 F.Supp.2d at 1134-35. A court may not, however, “add words



